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SPECIAL COMMENT
The Supreme Court and The Federalist.
A Supplement, 2001-2006
Buckner F Melton, Jr.' & Carol Willcox Melton'
I. INTRODUCTION
This article is the third in a series that began ten years ago with The Su-
preme Court and The Federalist: A Citation List and Analysis, 1789-1996.3
The original article is in essence a Shepard's-style guide to every occa-
sion in which the United States Supreme Court, through its October 1995
term, has quoted or cited one or more of the essays known as The Federalist.
The original article also contains some basic analysis of which justices have
cited which Federalist essays and how often they have done so. The second
article, published five years ago, updated the Supreme Court's citations
to The Federalist through the end of the October 2001 term.4 The present
article, which is the third in the series, continues to update Supreme Court
Federalist citations through the end of June 2006. In light of the overviews
provided in the first two articles,' little remains to be said of the project's
methods and premises.
During the last five years, the Court has continued to cite The Federalist
regularly. As has been the case in recent decades, Justices Antonin Scalia
and Clarence Thomas continue to be among those who cite to the essays
most heavily. Justice John Paul Stevens, who historically cited to the essays
frequently, has referred to them less often in recent terms, while Justice
Stephen G. Breyer has cited them quite often within the past decade. Dur-
ing the past five terms, all of the Court's members except for the late Chief
Justice William H. Rehnquist, his successor, Chief Justice John G. Roberts,
i Distinguished Writer-in-Residence, Mercer University. J.D., The University of North
Carolina at Chapel Hill; Ph.D., Duke University.
2 Associate Professor of History, Macon State College. Ph.D., Duke University.
3 Buckner F Melton, Jr., The Supreme Court and The Federalist: A Citation List and
Analysis, 1789-1996, 85 Ky. L.J. 243 (996-97).
4 Buckner F Melton, Jr., & Jennifer J. Miller, The Supreme Court and The Federalist: A
Supplement, r996-2oo, 90 Ky. L.J. 415 (20o1-o2).
5 See id. at 415-19; Melton, supra note 3, at 243-56.
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Jr.,6 and newly-arrived Justice Samuel A. Alito7 cited The Federalist at least
once.
As was the case in the period covered by the last article,' the justices
cited The Federalist in several notable cases since 2001, among them Gon-
zales v. Raich,9 McCreary County v. A CL U,' Republican Party of Minnesota v.
White," and Central Vitginia Community College v. Katz."2 Perhaps the most
high-profile recent cases citing The Federalist are Hamdi v. Rumsfeld,13 in
which Justices Scalia and Thomas, in separate dissents, cited the essays
repeatedly, and Hamdan v. Rumsfeld,4 in which Thomas, dissenting, criti-
cized the majority's analysis of Federalist Number 47.1s While falling short
of Justice David H. Souter's declaration in Printz v. United States16 that he
found the authority of The Federalist dispositive, 7 Thomas's comments in
Hamdan show that the essays are still a useful tool in Supreme Court juris-
prudence.
In scholarly circles, this is a controversial idea. As early as the New Deal
era, Jacobus tenBroek implied that justices use The Federalist not to deter-
mine outcomes but to buttress conclusions they have already reached."
More recently, Melvyn R. Durchslag has stated as much outright. For all of
the justices' Federalist-citing, he argues the essays almost never determine
outcomes. 9 Instead, Durchslag continues in the fashion of tenBroek, the
6 In his relatively short time on the United States Court of Appeals for the District of
Columbia Circuit, then-Judge Roberts authored no opinions in which he cited The Federalist.
7 During his years on the United States Court of Appeals for the Third Circuit, then-
Judge Alito cited The Federalist only once, specifically citing The Federalist Number 1o (James
Madison). See Council of Alternative Political Parties v. Hooks, 179 E3d 64, 80 (3d Cir. 1999).
8 See Melton & Miller, supra note 4.
9 Gonzales v. Raich, 545 U.S. 1 (2005).
io McCreary County v. ACLU, 545 U.S. 844 (2005).
i i Republican Party of Minn. v. White, 536 U.S. 765 (2002).
12 Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990 (2oo6).
13 Hamdi v. Rumsfeld, 542 U.S. 507 (2004).
14 Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2oo6).
15 Id. at 2830 (Thomas, J., dissenting).
16 Printz v. United States, 521 U.S. 898 (1997).
17 Id. at 971 (Souter, J., dissenting).
18 Jacobus tenBroek, Use by the United States Supreme Court of ExtrinsicAids in Constitutional
Construction, 27 CAL. L. REV. 157, 16o (1939) ("Whether The Federalist is used, seems to be
determined solely by whether or not an appropriate passage can be found in it... which may
be construed as favoring what the writer of the opinion is saying.").
19 According to Durchslag:
[lt is hard to come up with more than a small handful of cases
where The Federalist even arguably played a decisive role in the Court's
decision .... The numbers do not increase greatly when concurring and
dissenting opinions are added to the mix, and the question is changed
from the importance of The Federalist Papers to the outcome of a decision
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justices use the words of Hamilton, Madison, and Jay merely to clothe their
decisions with an air of credibility."'
Among those who have examined the issue, though, this appears to be
a minority view. Some disagree with the sort of conclusions reached by
tenBroek and Durchslag,2' emphasizing the variety of ways in which the
justices use The Federalist."2 Most others who have studied the matter have
paid much more attention to whether the Supreme Court justices should
rely on The Federalist, thus at least implicitly assuming that they do. 3 Even
to their impact on an individual Justice's analysis .... On the whole,
then, it is difficult to assert that the apparent influence of The Federalist
Papers has matched their rhetorical use.
Melvyn R. Durchslag, The Supreme Court and The Federalist Papers: Is There Less Here Than
Meets theEye?,14WM. & MARY BILL RTs. J. 243, 313 (2005).
20 Id. at315.
21 E.g., Paul E. McGreal, SavingArticle Ifrom Seminole Tribe: A Viewfrom The Federalist
Papers, 55 SMU L. REV. 393,394, 426(2002) (acknowledging the possibility that the Supreme
Court's use of The Federalist may be mere "window-dressing" but pointing out that the Court's
state immunity jurisprudence, which cites Hamilton's Federalist No. 81 extensively, closely
tracks Hamilton's state immunity analysis).
22 See, e.g., William N. Eskridge, Jr., Should the Supreme Court Read The Federalist but
Not Statutory Legislative History?, 66 GEO. WASH. L. REV. 1301, 1307-o8 (1998) (arguing that
The Federalist has served as a "smoking gun" for Justice Thomas, conclusively demonstrating
to him that states retain whatever sovereign authority the Constitution does not expressly
deny them); Ira C. Lupu, The Most-Cited Federalist Papers, 15 CONST. COMMENT. 403 (1998)
(analyzing the relative importance of various Federalist essays and the respective influence of
Hamilton and Madison essays in Supreme Court opinions); John F. Manning, Textualism and
the Role of The Federalist in ConstitutionalAdjudication, 66 GEO. WASH. L. REV. 1337, 1361-62
(1998) (arguing by way of example that Justice Scalia has used The Federalist to verify his
"historical and structural inferences" regarding founding-era concern over legislative revision
of judicial judgments); David McGowan, Ethos in Law and History: Alexander Hamilton, The
Federalist, and the Supreme Court, 85 MINN. L. REV. 755 (2000) (analyzing and critiquing several
different ways in which the Supreme Court has used The Federalist, focusing upon Hamilton
and his essays as the primary example); James G. Wilson, The Most Sacred Text: The Supreme
Court's Use of The Federalist Papers, 1985 BYU L. REV. 65 (analyzing the Court's Federalist-
citing methodology in various constitutional eras).
23 See, e.g., Eskridge, supra note 22 passim; Joseph M. Lynch, The Federalists and The
Federalist:A Forgotten History, 31 SETON HALL L. REV. 18 (zooo) (arguing that both Hamilton
and Madison ignored and acted contrary to their statements in The Federalist in their subsequent
political careers and that the Supreme Court is thus wrong to take the essays at face value,
as it typically does); Manning, supra note 22 passim; Seth Barrett Tillman, The Federalist
Papers as Reliable Historical Source Aaterial for Constitutional Interpretation, io5 W. VA. L. REV.
6oi, 618 (2003) ("Our courts freely cite [Federalist] passages as authority that are simply
impossible to believe. More troubling, our courts without embarrassment systematically cite
passages as authority without even a cursory examination of the validity of the surrounding
text or the document as a whole."); James W. Ducayet, Note, Publius and Federalism: On the
Use and Abuse Of The Federalist in Constitutional Interpretation, 68 N.Y.U. L. REV. 821, 869
(1993) ("[Clonstitutional interpreters frequently consult The Federalist on the meaning of the
Constitution. Rarely, however, do they offer justification for why The Federalist ought to provide
any authoritative interpretive guidance to the meaning of the Constitution."); J. Christopher
2oo6-2oo7]
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Durchslag, who denies that The Federalist as used by the justices deter-
mines outcomes, posits that their patterns of Federalist-citing are useful in
that they cast light upon ideological and interpretive trends of the Court. 4
Regardless of which interpretation is correct, one thing seems clear.
While the scholarly debate on the subject continues, so does the Court's
citation of The Federalist. Given the increased frequency of its citation by
the justices in recent decades, 5 the essays will, in all likelihood, continue
indefinitely to play a role in the Court's opinions. In light of this fact, aids
such as the present article will also continue to be of use.
This supplement follows the arrangement of the previous articles. Each
case that quotes or cites The Federalist has a number. The cases are in alpha-
betical order, and their numbers are sequential, taking up where the previ-
ous article's numbering left off. A subject index and an index of citation
by essay number appear after the main list of cases. As before, all citations
have been converted to the definitive Jacob E. Cooke edition of The Feder-
alist.2 6
The diverse citations from so many places on the bench show at least
one thing-the essays that Hamilton, Jay, and Madison wrote in 1787 and
1788 have at least as much vitality entering their third century as they did
the day they were first written.
Jennings, Note, Madisons New Audience: The Supreme Court And The Tenth Federalist Visited,
8z B.U. L. REV. 817, 873 (2002) (arguing that the Supreme Court has relied uncritically on
Federalist Number io to shape its jurisprudence and that such uncritical reliance is misplaced
and dangerous). On the more general subject of the Court's use of history in deciding cases,
see, for example, Alfred H. Kelly, Clio and the Court: An Illicit Love Affair, 1965 Sup. CT. REV.
119.
24 Durchslag, supra note 19, at 314. As for Durchslag's assertion that The Federalist has not
determined outcomes, it might be interesting exercise to compare that view and the attitudes
of Legal Realists and those in the Critical Legal Studies movement to other modes of legal
analysis. See, e.g., Mark Kelman, A GUIDE TO CRITIcAL LEGAL STUDIES (1987); Steven D.
Smith, Believing Like a Lawyer, 40 B.C. L. REV. 1041, 1043 (1999); Mark Tushnet, Constitutional
Interpretation, Character and Experience, 72 B.U. L. REV. 747, 752-53 (1992); Mark Tushnet,
Critical Legal Studies: An Introduction to its Oigins and Underpinnings, 36 J. LEGAL EDUC. 505
(1986); cf Wilson, supra note 22, at 126 (suggesting that the CLS theory would logically
conclude that the Court cited The Federalist "to glorify the Constitution and its Framers and to
obfuscate the economic and political forces that helped create the Constitution").
25 See Melton, supra note 3, at 337-39-
26 Alexander Hamilton et al., THE FEDERALIST (Jacob E. Cooke ed., 1961). The judges
persist in using various editions of The Federalist, and individual justices may cite different
editions from case to case. But most citations are now either to the Cooke edition or to the
equally well-known Clinton Rossiter edition (Alexander Hamilton et al., THE FEDERALIST
(Clinton Rossiter ed., 196 1)).
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1I. ALPHABETICAL LIST OF CITATIONS
306: Am. Ins. Ass'n v. Garamendi, 539 U.S. 396 (2003)
413-14 (Souter, J., majority opinion) (No. 80, at 535-36 (Alexander
Hamilton)) (pre-emption; foreign affairs)
414 (Souter, J., majority opinion) (No. 42, at 279 (James Madison))
(pre-emption; foreign affairs)
414 (Souter, J., majority opinion) (No. 44, at 299 (James Madison))
(pre-emption; foreign affairs)
307: Cent. Va. Cmty. Coll. v. Katz, 126 S. Ct. 990 (2006)
1000 n.9 (Stevens, J., majority opinion) (No. 42, at 287 (James
Madison)) (bankruptcy; commerce power)
1004 n.13 (Stevens, J., majority opinion) (No. 32, at 199-203 (Alex-
ander Hamilton)) (bankruptcy)
1004 n.13 (Stevens, J., majority opinion) (No. 81, at 549 (Alexander
Hamilton)) (bankruptcy)
1006 (Thomas, J., dissenting) (No. 81, at 548-49 (Alexander Hamil-
ton)) (sovereign immunity)
1008 n.2 (Thomas, J., dissenting) (No. 32, at 199-203 (Alexander
Hamilton)) (sovereignty)
1008 n.2 (Thomas, J., dissenting) (No. 81, at 549 (Alexander Hamil-
ton)) (sovereign immunity)
1010 (Thomas, J., dissenting) (No. 81, at 541-52 (Alexander Hamil-
ton)) (sovereign immunity; sovereignty, state)
1010 (Thomas, J., dissenting) (No. 81, at 549 (Alexander Hamil-
ton)) (sovereign immunity; sovereignty, state)
308: Eldred v. Ashcroft, 537 U.S. 186 (2003)
212 n.18 (Ginsburg, J., majority opinion) (No. 43, at 288 (James
Madison)) (copyright)
2oo6-2oo7]
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309: Fed. Mar. Comm'n v. S.C. State Ports Auth., 535 U.S. 743 (2002)
751-52 (Thomas, J., majority opinion) (No. 39, at 256 (James Madi-
son)) (sovereign immunity)
752 (Thomas, J., majority opinion) (No. 81, at 548-49 (Alexander
Hamilton)) (sovereign immunity)
310: Foster v. Florida, 537 U.S. 990 (2002) (mem. denying cert.)
993 (Breyer, J., dissenting) (No. 63, at 423 (James Madison (or Alex-
ander Hamilton))) (criminal law and procedure)
311: Gonzales v. Raich, 545 U.S. 1 (2005)
57 (O'Connor, J., dissenting) (No. 45, at 313 (James Madison)) (fed-
eralism; criminal law and procedure)
58 (Thomas, J., dissenting) (general citation) (commerce power)
65 (Thomas, J., dissenting) (No. 33, at 204-05 (Alexander Hamil-
ton)) (federalism; Necessary and Proper Clause)
66 n.5 (Thomas, J., dissenting) (No. 33, at 205 (Alexander Hamil-
ton)) (federalism; Necessary and Proper Clause)
66 n.5 (Thomas, J., dissenting) (No. 44, at 303-04 (James Madison))
(federalism; Necessary and Proper Clause)
69 (Thomas, J., dissenting) (No. 45, at 313 (James Madison)) (fed-
eralism; commerce power)
312: Granholm v. Heald, 544 U.S. 460 (2005)
473 (Kennedy, J., majority opinion) (No. 22, at 135-37 (Alexander
Hamilton)) (commerce power)
313: Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006)
2780 (Stevens, J.) (No. 47, at 324 (James Madison)) (separation of
powers; military; law, martial)
2821 n.8 (Scalia, J., dissenting) (No. 28, at 176-80 (Alexander Ham-
ilton)) (military; law, martial)
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2821 n.8 (Scalia, J., dissenting) (No. 69, at 462-70 (Alexander Ham-
ilton)) (military; law, martial)
2823 (Thomas, J., dissenting) (No. 70, at 472 (Alexander Hamil-
ton)) (military; executive power; national security)
2830 (Thomas, J., dissenting) (No. 47, at 324 (James Madison))
(military; executive power; separation of powers)
314: Hamdi v. Rumsfeld, 542 U.S. 507 (2004)
545 (Souter, J., concurring in part, dissenting in part, and concur-
ring in the judgment) (No. 51, at 349 (James Madison (or Alexan-
der Hamilton))) (national security; separation of powers)
555 (Scalia, J., dissenting) (No. 84, at 577 (Alexander Hamilton))
(habeas corpus; due process)
558 (Scalia, J., dissenting) (No. 83, at 562-63 (Alexander Hamil-
ton)) (habeas corpus; criminal law and procedure)
558 (Scalia, J., dissenting) (No. 84, at 577 (Alexander Hamilton))
(habeas corpus)
568 (Scalia, J., dissenting) (general citation) (military)
568 (Scalia, J., dissenting) (No. 45, at 308-09 (James Madison))
(military; executive power)
569 (Scalia, J., dissenting) (No. 69, at 465 (Alexander Hamilton))
(military; executive power; national security)
578 (Scalia, J., dissenting) (No. 8, at 45 (Alexander Hamilton)) (na-
tional security)
580 (Thomas, J., dissenting) (No. 23, at 146-47 (Alexander Hamil-
ton)) (national security)
580 (Thomas, J., dissenting) (No. 23, at 147 (Alexander Hamilton))
(national security)
580 (Thomas, J., dissenting) (No. 34, at 209-15 (Alexander Hamil-
ton)) (national security)
2oo6-2oo7]
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580 (Thomas, J., dissenting) (No. 41, at 268-78 (James Madison))
(national security)
580-81 (Thomas, J., dissenting) (No. 70, at 471 (Alexander Hamil-
ton)) (executive power; national security)
581 (Thomas, J., dissenting) (No. 70, at 472 (Alexander Hamilton))
(executive power)
581 (Thomas, J., dissenting) (No. 70, at 472 (Alexander Hamilton))
(executive power)
581 (Thomas, J., dissenting) (No. 74, at 500 (Alexander Hamilton))
(national security; foreign affairs)
315: Johanns v. Livestock Mktg. Ass'n, 544 U.S. 550 (2005)
567 (Thomas, J., concurring) (No. 12, at 75 (Alexander Hamilton))
(taxation; expression, freedom of)
316: JPMorgan Chase Bank v. Traffic Stream (BVI) Infrastructure Ltd.,
536 U.S. 88 (2002)
96 (Souter, J., majority opinion) (No. 80, at 536 (Alexander Hamil-
ton)) (jurisdiction)
317: McCreary County v. ACLU, 545 U.S. 844 (2006)
892 (Scalia, J., dissenting) (No. 78, at 523 (Alexander Hamilton))
(judicial power; religion)
318: N. Ins. Co. v. Chatham County, 126 S. Ct. 1689 (2006)
1693 (Thomas, J., majority opinion) (No. 39, at 256 (James Madi-
son)) (sovereign immunity)
319: Republican Party of Minn. v.White, 536 U.S. 765 (2002)
804 (Ginsburg, J., dissenting) (No. 78, at 524 (Alexander Hamil-
ton)) (judicial power)
817 (Ginsburg, J., dissenting) (No. 79, at 531 (Alexander Hamil-
ton)) (expression, freedom of)
INDEX OF FEDERALIST CITATIONS
320: Roper v. Simmons, 543 U.S. 551 (2005)
578 (Kennedy, J., majority opinion) (No. 49, at 340 (James Madi-
son)) (criminal law and procedure)
607 (Scalia, J., dissenting) (No. 78, at 523 (Alexander Hamilton))
(judicial power; criminal law and procedure)
607-08 (Scalia, J., dissenting) (No. 78, at 529 (Alexander Hamil-
ton)) (judicial power; criminal law and procedure)
321: Sosa v. Alvarez-Machain, 542 U.S. 692 (2004)
713 (Souter, J., majority opinion) (No. 81, at 547, 551 (Alexander
Hamilton)) (jurisdiction) 7
322: United States v. Booker, 543 U.S. 220 (2005)
238-39 (Stevens, J., majority opinion) (No. 83, at 562 (Alexander
Hamilton)) (judicial power; criminal law and procedure)
323: Utah v. Evans, 536 U.S. 452 (2002)
477 (Breyer, J., majority opinion) (No. 54, at 366-72 (James Madi-
son (or Alexander Hamilton))) (Census Clause; representation)
477 (Breyer, J., majority opinion) (No. 55, at 372-78 (James Madi-
son (or Alexander Hamilton))) (Census Clause; representation)
477 (Breyer, J., majority opinion) (No. 56, at 378-83 (James Madi-
son (or Alexander Hamilton))) (Census Clause; representation)"8
477 (Breyer, J., majority opinion) (No. 58, at 391-97 (James Madi-
son (or Alexander Hamilton))) (Census Clause; representation)
501 (Thomas, J., concurring in part and dissenting in part) (No. 36,
at 226 (Alexander Hamilton)) (Census Clause; representation)
27 The Court here cites to the Cooke edition but gives incorrect page numbers of 447
and 451, each one being off by exactly oo pages.
z8 While the Court does not expressly cite Federalist Number 56, the inclusive page
numbers it gives in the citation to Federalist Number 55 (citing to the Rossiter edition)
encompass both Numbers 55 and 56. The Court neither cites nor gives inclusive page
numbers for Number 57.
2oo6-2oo7]
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501 (Thomas, J., concurring in part and dissenting in part) (No.
54, at 371-72 (James Madison (or Alexander Hamilton))) (Census
Clause; representation)
324: Williams v. United States, 535 U.S. 911 (2002) (mem. denying
cert.)
914 (Breyer, J., dissenting) (No. 78, at 524 (Alexander Hamilton))
(compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 531 (Alexander Hamilton))
(compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 531 (Alexander Hamilton))
(compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 531-32 (Alexander Hamil-
ton)) (compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 532 (Alexander Hamilton))
(compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 532 (Alexander Hamilton))
(compensation of judges)
914 (Breyer, J., dissenting) (No. 79, at 532 (Alexander Hamilton))
(compensation of judges)
920 (Breyer, J., dissenting) (No. 78, at 529-30 (Alexander Hamil-
ton)) (compensation of judges)
920 (Breyer, J., dissenting) (No. 79, at 532 (Alexander Hamilton))
(compensation of judges)
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III. SUBJECT INDEX
admiralty/maritime law: 3, 98, 108, 224, 263, 267, 304
agriculture: 247
appointment/removal power: 155, 200, 259, 266, 290
bankruptcy: 89, 95, 202, 247, 307
bicameralism: 103, 249
Bill of Rights, federal: 55, 138, 207, 210, 257, 282, 284
bills of attainder: 110, 130, 244, 248
bills of rights: 123
bills of rights, state: 91, 116
campaign finance: 297
Census Clause: 323
checks and balances: 19, 72
citizenship: 240
commerce power: 3, 22, 28, 46, 49, 52, 60, 62, 74, 95, 107, 112, 146, 156, 160,
167, 173, 174, 176, 181,193, 201,202, 204, 222, 235, 239, 247, 256, 261,273,
275, 277, 280, 298, 305, 306, 307, 311,312
compensation of judges: 61, 171, 179, 258, 303, 324
constitutional interpretation: 256
contracts, obligation of: 32, 57, 97, 122, 172, 190, 220, 241
copyright: 11, 79, 121,216, 270, 308
corporations: 135
county government: 96
criminal law and procedure: 16, 21, 37, 53, 81, 92,93, 141, 205, 219, 255, 257,
263, 283, 295, 310,311,314,320,322
debt, public: 51
delegated powers: 155, 305
District of Columbia: 50
due process: 314
elections: 7, 35, 162, 175, 240, 245, 268, 271, 278, 302
electoral college: 80, 144, 203, 271, 278
enumerated powers: 247, 282
equity: 150
Ex Post Facto Clause: 39, 281, 293, 300
ex post facto laws: 23, 24, 116, 118, 248, 265, 300
executive power: 45, 130, 153, 155, 211, 243, 250, 251, 276, 285, 298, 301,
313,314
expression, freedom of: 14, 41, 47, 102, 142, 185, 231, 297, 315, 319
factions: 1, 4, 6, 17, 30, 33, 76, 120, 128, 132, 166, 192, 209, 214, 228, 297,
302
federalism: 5, 18, 21, 27, 34,35,36,38,42,43,55,58, 64,66, 70, 74, 77, 79,82,
85, 88, 92, 94, 98, 104, 111, 113, 119, 124, 133, 134, 139, 145, 147, 156, 158,
160, 162, 181,195, 198, 218, 225, 227, 230, 240, 247, 269, 277, 287, 291,292,
2oo6-2oo7]
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296, 298, 305, 311
foreign affairs: 41, 84, 87, 94, 194, 251, 289, 306, 314
government power: 256, 266
habeas corpus: 126, 314
immigration: 181
impeachment: 164, 165
implied powers: 247, 256, 277
Import-Export Clause: 181, 206, 235, 273, 280
Incompatibility Clause: 212
independent judiciary: 48, 61, 78, 150, 168, 170, 171,179, 252
Indian Commerce Clause: 174
Indian rights: 28, 296
inherent rights: 277
international law: 8, 12, 94, 236, 255
interpretation of words: 83
interstate compacts: 260
judicial discretion: 100, 150, 183
judicial power: 5, 34, 38, 40, 51, 67, 72, 74, 78, 84, 99, 106, 114, 130, 140, 143,
150, 163, 165, 168, 184, 189, 192, 218, 224, 238, 247, 250, 251, 253, 274, 278,
282, 285, 301,303, 317,319, 320, 322
judicial restraint: 100
judicial review: 165, 238, 244
judicial tenure: 48, 61, 71, 140
juries: 26, 73, 81, 113, 205, 263, 295
jurisdiction: 5, 16, 27, 36, 67, 69, 78, 85, 98, 99, 104, 106, 113, 114, 135, 137,
143, 147, 157, 186, 191, 199, 208, 230, 267, 272, 316, 321
jurisdiction, Supreme Court: 25, 113, 223, 262
justiciability: 292, 299
law, martial: 19, 54, 313
law, natural: 277
law, nature of: 2
legislative power: 19, 31, 69, 71, 155, 192, 220, 233, 241, 243, 244, 247, 266,
298
manufacturing: 247
Migration or Importation Clause: 181
military: 54, 58, 69, 115, 117, 125, 127, 136, 153, 169, 187, 205, 217, 221,264,
313,314
money/bills of credit/legal tender: 15, 123, 172
national security: 47, 254, 313, 314
naturalization: 35, 94, 215
Necessary and Proper Clause: 298, 311
oaths: 298
officeholding qualifications: 10, 165, 197, 240
pardon power: 211
[Vol. 95
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patent: 11, 79, 121, 216, 291
piracy: 255
police power: 139
political parties: 279
political questions: 130
pre-emption: 3, 225, 304, 306
president: 164, 285, 290
presidential power: 289
press, freedom of: 148
privileges and immunities: 135
Privileges and Immunities Clause: 242
religion: 76, 214, 317
representation: 7, 134, 268, 323
republicanism: 17, 29, 31, 72, 149, 155, 178, 195, 210, 240
reserved powers: 139, 305
rules of decision: 224
Section 1983 actions: 288, 296
sedition: 185
self-interested judgments: 86
Senate: 294
separation of powers: 13, 19, 40, 71, 72, 74, 75, 96, 101, 103, 105, 127, 129,
140, 145, 151, 152, 154, 155, 163, 168, 170, 192, 200, 211, 234, 243, 244, 246,
247, 250, 266, 276, 284, 285, 301,313, 314
slavery: 181, 215
sovereign immunity: 9, 56, 59, 68, 78, 90, 131, 157, 159, 180, 182, 186, 196,
199, 218, 267, 277, 286, 291,292, 294, 307, 309, 318
sovereignty: 28, 218, 298, 307
sovereignty, state: 277, 298, 307
standing: 284, 299
stare decisis: 184, 300
state constitutions: 91
state treaty prohibition: 260
statutory interpretation: 63, 109, 200, 229
Supremacy Clause: 277, 298
taxation: 5, 18, 20, 43, 52, 58, 61, 63, 65, 66, 79, 94, 112, 133, 146, 148, 161,
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